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In  the Matter of ~ I 
) 

! 

Republican Nationdl Conimiitee and 1 

Haley R. Barbour ~ f 
Alee Pointwint, ak treasurer 

I 

~ Stnrmment of Reasons 

I 
~ 

I Chainnan Darryl R. Wold and 
I Commissioners Lee Ann Elliott and David Mason 

We write td state our reasons for voting on November 18, I999 not to approve the 
recommendation oJf the General Counsel that the Commission find probable cause to 
believe that the respondents in this matter. ?he Republican National Committee ("KNC"), 
its treasurer. Ales Pointevint, and its fo rnw cI~aimian, Haley It. Barbour, violated 2 U.S.C. 
4 441 e, the prohibilion in the Federal Eleciion Campaigi Act (the "Act") agaiiist receiving 
foreign contributiods, and that they did so knowingly and willfully.' 

' This iiiatter initially &e to tlie Commission on August 23% 1995 by means of a complaint filed by the 
Democratic National Conmiittee against the Republican National Committee and the Nariona! Policy Forum 
{"NPF')). The Coniniidsion's General Counsel concluded that NPF had no identity separate from the RNC, 
and that NPF's fund-raising and acrivitics ihcrel'ore should be attributed to and reporled by the RNC. The 
General Counsel reconjniandcd that the Coniniission find rcilscn to believe that the KNC had violated 2 
U.S.C. $$ 434(a)(l). J?la(f). and 411b. and 1 1  C.F.R. 3% iOLS(a)(l)  and 106.5(s)(l). for failing to report 
tlie activity conducted through NPF. for accepting excessive and prohibited funds for federal election 
purposes through NI'F.iand for failing 10 propcrly allocate funds expended through NPF for allocable activity, 
respectively. On June 17. 1997. the Commission deterniined not to adopt the General Counsel's reason to 
believe recommendation on these violations. by voles of three i i i  favor of the recommendations and one 
opposed. thus lacking the requisite four votes i n  iavor. (One Comnussioner at that time was recused in this 
matter and there was one sacancy.) Because two ofthe three of us who sign this statement of reasons were 
not niembers of [lie Co/nmission at that  tinic. this statement does not address that determination by tlir 

, 
i 

Corl~mission. i 

Before tlie Cohimission voted on thosc recommendations, however. the General Counsel's oitice 
circulated a rnetnorand~ni IO tbe Conunission on May S. 1997 adding a reconimendaiion ~ l n t  the Commission 
intenially sencrate a rebson to helieve finding that the RXC had violated 2 U.S.C. 5 1Jle ,  based 011 news 
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Our tiecision !vas based 011 our coiiclusion that, as a matter of law, the RNC did not 
receive a "contributibn" as ;: result of the transactions that were the subject of this matter, 
so ihe respondents dib not violaie 3 441 e's prohibition 2.gzzinst receiving contributions from 
a foreign national. ~ 

l 

I .  

\ ~ e  do not di'spute tlic General Counsel's description of the essential facts i n  this 
niaticr. It appears t o t  i n  May, I993 the RNC's chaimian, Haley Barbour, and two other 
officials of the KNQ. foucdcd the National Policy Forum ("NPF"), a nonprofit, issue- 
oriented organizatioii, incorporatcd in the District of' Columbia. Retween May, t 993 and 
Scptcmber, 1994, thd RNC, through its nonfederal iiccoiint [lhc Tiepublican National Statc 
Elections account (':.R,USEC'')), loaned NPF a total of 52,345,000 to financc NPF's 
operations. The l o a d  were documenred by a written promissory note and reported as loans 
by the KNSEC on ids filings with the FEC. By September. 1994, NPF had repaid only 
S200.0001 leaving a dalance due of $2,145,000. 

By Septembcj. 1994 Barbour and other officials of the RNC and NPF \sere anxious 
to have NPF raise eIiougii money to repay the !oms, so that the RbJSEC account would 
have the funds avdilable during the I994 campaigns. They eventually reached an 
agreement with Aniqrosc Ynung. a citizen of Hong Koiig, pursuant to which his company, 
J'oung Rrothcrs De$elopmcnt. Ltd. - Hong Kong ("YBD-Hong Kong"), incorporated it1 

Hong Kong, wouid  provided $2, I0O.i)OO in collateral through its wholly-owned United 
States subsidiary to secure a loan f'roiii Signer Bank to NW. 'The collatcral for that loan 
was thus from a f o r e h  national. 

~y 

accounts that NPF  iiad received 3 bank loxi secured by foreigi co1la:cnl and then had used a portion of the 
proceeds oithat !om to repay an earlicr loan frmi thc RNC's non-federal account. (On April 29, 1997, after 
the news accoiinis were ~pblislirtl. arid after the General Counsel's office had reviewed those news accounts. 
rhc Dmiocta:ic Satiottd $ommiitre artenipted IO amend its complaint against the RNC and NPF. but that 
amendment \vas not accc@d because i r  failed til comply with the statutory requirements for 3 proper 
con1pl:rint. See General $.rounsr.t's nisniolanduni IO the Coinmission dated May 8. 1997. p. 1, fn. 1 .  On May 
13. 1997. the DSC suhrnjtted an anirndnicnt to its complain!. apparently proper in form. adding an alle_rarion 
that the RNC rccetved forcign ccxitributions through %PI'.) I n  a seporate vote on June 17, 1097. the 
Conmiissicm approved ti+ C wi..ral 1 ... Counsel's recommendation that i r  frm! reason fo believe tliat rhc RNC 
violarrd $ JJlc. by the iiffimutive vow ofthe four Cornniisrioners participaring. 11 is that mison to believe 
dt.tcrniina~ion thar eveiiniallv led to the General Counsel':; reconinictidation at issue here, that the 
Commission now find probable cause :o hcliuvc that the RNC violatcd $ JJlc .  The General Counsel's 
probable canse rccomnie/idatioii. 1ionwr.r. IS based on a k g 4  theory that differs somcwhat from thc theory 
initially advanced i n  snpjort oftlic remm 10 believe rrcommendatioii. In lisht o i t h e  Commission's earlier 
detemiinatioiis not to fin? rcasoti to believe on thc violations tha! were prcruisctl on NI'F being a parr ofthc 
RKC. the General Couns~i's probahlc cause analysis properly nhrrndoned t h t  theory. and assumed rhat NPF 
and [lie RKC \ v e x  nvo s ( p x ~ w  legal entities, even though closely related. This statenictit addresses only the 
Conimission's dcttrniiiiatiiin rm Novemlxr IS. 1999. hy a vntc of threc. to three, not to lind probable cause 
li13t the I<NC and the othbr rcspontlents Vio!ated 9 - t i  i e. 

I .  
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On October jl7, 1994 Signet Bank funded the loan by disbursing S2,100,000 to 
NPF. 0x1 October ~20. ~ C , W  NPF used SI.GOO,OOO of the loan proceeds to repay tlic 
cyui\!alcnt portioii o f  tlie loan from tile RNC'. Tlic repayment was deposited in the .RNC's 
RNSEC account. ~ 

Based on these facts, the General Counsel's probable caust' brief recoinmended that 
the Commission find probable cause to believe that the RNC, its treasurer, and its Ibnner 
chairman had knowiiigly and willfully violatcd 4 441e's prohibition against soliciting and 
recciving a contribution from a foreign national in connection with a federal election. 

~ 

We respectfully disagreed that ihose respondents had violated Q 441e, as a matter of 
simple application of the langtiagc of the statute. 

i A 

Whatever the! nature of the transaction hctween YBD-Hong Kong, Signet Bank, and 
NPF. ii  is clear that I\vhat the RNC receivcd from NPF was the repayn.ient of a loan. The 
repaynient of a loan i s  not a "contribution" as that temi is used in 

! 

34le. 

Section 341eiinakes it unla\vful "for a foreign national directly or through any other 
person t.0 make any contribution . . . in connection with an eieclion to any political office 
. , . or for any pcrs& to solicit. accept. or receive any such contribution from a foreign 
national." TIILIS, the nature of the transfer to the recipient must be a "contribution" for 
there to hc 3 \,iolatio/i by [lie rccipient. 

Tlic Act, in 4 [J.S.C. 43 1 (S)(A), defines "contribution" as including "(i) any gift, 
subscription. loan, pdvance. or deposit of money or anything of value . . .." The 
Commission's rcgulbtions do not cspand that essential definition that is applicable to this 
c;isc. (see I I c.F.R.~ 4 i m . ~ ( a ) ( i ~ ) .  

"ilic. loan agreement berkten Signer Bank end %Pi' provided. i n  the "li'sc of Proceeds" scc~ion, that 
S 1.600.000 of thc pIoceckls uonld be used to repay a loan from ihe RNC. S200.000 would bc used to pay 
other accounts pa!.;iblc. 41id thc balancc would be used by N W  for working capital. 

.' Secrion 43I[S)(Bj(vi i)  /n a sense l in i i ts  and ~ ' x p a l d s  tlic delinition of"loan" by providing that a loan made 
by ccrrlliii lending instlrutions under specified conditions IS nnt itsclra iom, but that it  sl~all be considered a 
loan by each parniitor. 1I.lie Coniniission's re@itiions providr. that the term "loan" includes .'a guaranlee, 
entlorscment. and any other fiirm of security." ( 1 I C.F.R. 5 100.7(;1)( 1 ) ( i ) . \  Thus, the posting ofcollaicrnl by 
YBt)-Hoii; Konp to sec(rc ;tic loa11 made by Signet I h i k  !o X P F  could arpabiy fall within tile definitinn of 
"coiitribuiion" i f  t i n t  lo+ I i x i  bccn made "in coii i icit ioii SviIii an d c c t i o n  to ;iny political offiicr." The loan , 
ho\vcvcr. \vas niadr IO XI'F. 2nd 1101 to [lie KNC. and neitlier NI'F nor )'DC)-Horig Korip wcrc sabjecfs of the 
Gciierd Counsel's r~conjmandations IO h i d  probable cause. 

! 
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Thus, tlic qucitioii is whether a repapient of a loan falls within the dcfiiiitioii of 
“contribution“ iii 4 +3I(S)(A)(i). A siraig1itfonvar.d reatling of that scctiori makes i t  
apparent that i t  does tlot, because a rcpaynicnt of ;i loan is neither a gift, nor a subscription, 
nor a loan. nor ail adl\.ance. nor a dcposit, within the dictionary meaning of any of those 
words. The General Counscl’s brief docs not sliggest [Rat thosc words have any meaning 
in the Act othcr thah their dictionary definition. Thus, we cannot find that the RNC 
rcccivcd a .’coiitiibutibn’‘ undcr the simple and literal reading of tlic provisions of the Act 
that prohibit rcccivini a “contribution” from a foreign national. 

I 

~ 

Our General <ounsel did present an argtinicnt to the Commissioners that tlie 
dcfinition of ’.contrib)!ion” in  8 431(S)(A)(i) is not limited to the categories listed of a 
”gift. subscription, lopn. adv:ince. or deposit,” hut is also “money or anything of value,” 
however iransiiiittctl. ~ Thus, hc argued, the rcpaynicnt of  the loan was soiiicthing of value, 
so constitutcd a conjribution. We r.cjcctcd that argument, because i t  is a fundanicntal 
niisrc;iding of the statGtory language. The only propcr construction of $ 431(S)(A)(i) is that 
the first ternis used, ~ “gift. subscription, loan, advxicc, ar deposit,” list tlie modcs of 
-- transfer that will m z k i  il transfer a “coniributioii.” The next phrase, “of money or anything 
of value,” necessaril). describes ~yhz niust be transferred by one of those modes to 
constitute a contribdtioii. The General Counscl’s rcading of the statute to include 
”anything of valuc“ ah a contribution, no iiiatkr how transferred, not only would make the 
provision granimatica~ily defectivc, but would expand thc definition to mean any transfer at 
all, cvcn for full and $air consideration (such as a vendor transferring printed inaterial or 
broadcast time to a c&ipaign in re!uni for paynent of its fair market value). We could not 
occcpt tiiat rcoding o$ic slatutc. 

Our conclusi&l that tlic RNC did not reccivc ;I “contribution” is rcinforcccl by the 
~oninrissioii’s regulajions, wIiicli csp~iriily rccognizc that tlie repayment of a loan is not il 
contribution. In the coiitcxt of a loan rnadc by a political committee. the regulations 
provide that “[rjspaynent of the principal ;mount of such loan to such political coniiiiittee 
shall not bc a con{ributioii by the debtor to tlic lender committee.” ( 1  1 C.F.R. 
$ 10&7(a)( i)(i)(E).) i While that section of the rcguiations applics by its terms to a 
“poliiical comniiitce.;’ which does not include the RNC’s RNSEC account (see 2 U.S.C. 
$ 431(4) and 1 1  CFR($$ 100.5, lO?.j(a)(I)(i)), i t  is nevertheless instructive in tlic instant 
case becausc i t  plaiiilk recognizes that a repaymcnt of a loan is not a “contribution” under 
thc statutoiy dcfinitioii of that temi. lnciecd. siiicc the Act generally treats tlie making of a 
loan to a political corr\mit!ec 3s a contribution, i t  would be difficult to claim simultaneously 
that loan repayments bre CoiiIributioiis. 

i 
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B. 

We note thatl$ 100.7(a)(l)(i)(E) of our regulations also requires that the repayiient 
of a loair made by ~a political comniittee niay not be made with funds that a political 
committee is not pehnitted to receive as contributions. including from foreign nationals, 
covorations, or labor organizations. That limitation, however, is applicable by its own 
ternis only to a “po!/tical committee,” which as noted ahove does not include the RNSEC 
account. , 

Jn addition. at least one purpose of‘ 1 1  C.F.R. 4 100.7ia)(l)(i)(E) appears to be to 
prevent federal political committees from circumventing the Act’s contribution limitations 
by explicitly applyihs ihose limitations to loans made by such committees. Because 
disbursements by noh-federal political committees are not limited by the Act, there would 
be no point i n  applyihg this regti1ata-y restriction to non-federal committees. 

I 

Although oui General Counsel did not raise i t  in the probable cause brief, he did 
take the position id front of the Commission that 4 I O0.7(a)( L)(i)(E)’s limitations on 
pcrniissible sources If repayment of a loan to a political committee are applicable to the 
repayment of the 1Gan in this case because that regulation “clearly Contemplates the 
potcntial for the inditcct influx of prohibited funds to committees through the repayment of  
pre-existing debts.” ~ (General Counsel’s Memorandum to the Commission, November 3, 
1999, p. 3.) We do hot agree that a provision iri our regulations that the Conmission has 
specifically worded 10 appiy only to a fcderal committee (a “pu!itical committee” in the 
lenii of art used in Ithc Act) can blithely be applied to a non-federal committee. The 
General Counsel diq not provide any Commission precedent or other authority for doing 
so. This provision applies significant and complex liniitations to the making and 
repayment of loans dy federal coniiii~ttecs in ways which arc not obvious i n  the statute. If 
the Commission did  wish to apply similar restrictions to loans by lion-federal committees, 
due process at least(wouid require us 10 do so by explicit regulation. We are ftirtlier 
persuaded that if the   proposition were so simple, the General Counsel would have raised i t  
in 6hC probabie taus( brief as a straightfonvard basis for firding a violation, in contrast to 
the comparatively cotiiples arguments relied on in the probable cause brief for reaching the 
result that the secur&d loan to N’PF was a conrribution to the RNC. The probable cause 
brief, however, does  not even raise the argunieni that subsection (E) of 100.7(n)( 1 )(,i) o f  
flit regulaiions i s  applicable io iiiis case. 

Our Gerierai kounscl also stiggcstcd to the Commission that i f  4 lO0.7(a)( I)(i)(E) 
of the regi~lations  is^ not applicable to this matter because the RNSEC account is not a 
political coninlittee, ~tiien respondents cannot take advantage of what he characterized as 
the *pxmissive prov/sion“ of this scction tliat provides \list “rcpaynient of suc~i loan . . . is 
11oi a contribution.” ~ (Gcncral Counsel’s Meinorandtiin to the Commission. November 3, 
1999, p. 2 ,  hi, 2.) !We note that suggestion only hecausc i t  rests on a fiindamental 
misconception of 1lie statute defining “contribution,” and we reject i t  for that reason. As 
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noted above, Q 43 I (S)(A)(i) specifically lis[s thc calegories of‘transactions that coiiistitute a 
”contribuiion.”’ We ibelicse thai the meaning of “contribution” under thc Act is liniitcd to 
the categories set out in the definition of that tern1 i n  the Act. The regulations, i n  
$ 100,7(a)(I)(i)(E), Simpiy rccoqnize that limitation - they do not an exception to a 
broader meaning of \lie tern1 “contribulion.”’ 

I 

~ 

D. 

Lastly, in this portion of‘this statemcnt, \\’e note [!rat w e  do not accept the RNC’s 
contention that the rkpayment ofthe loan was not a contribution because i t  was not made to 
a “hard money” accdunt. The RNC argues in its response brief that the temi “contribution” 
as used in 9 4 J l e   is governed by the phrase in $ 431(S)(A)(i) “for the purpose of 
influencing any eleciioir for Fcderal office..’ The FWC relics in part for this position on thc 
district court’s decision in U.S. 18. Trie (D.D.C. 1998) 23 F.Supp.2d 55. 

We agree idstcad with the contrary position that has long been taken by the 
Commission, that k4lc incorporates the definition of “contribution” in 4 431(S), but as 
applied by the literrti, lariguagc of $ 4 J i e  IO elective office, and not limited to elections 
to Federal office as befcrred to in $ 43I(S)(A)(i). (See 1 1  C.F.R. $ I10.4(a), applying the 
foreigr! national prohibition to clections for ”any local, State, or Federal public office.”) 
Thc basis for the C/oniniission’s position was cxpiaincd in  Advisory Opinion 1987-25 
[CCH 71 59031, wliicli relied on the legislative history of 4 44le  from its origin in IS  U.S.C. 
$ 613, as part of thd Foreign Agents Registration Act of 193S, to the 1976 repeal of that 
section and amendriient of the Federal Election Carnpaig Act to include thc foreign 
:irttiotial  prohibition^ as section 441c of that Act. The Commission concluded that by 
amending the Act. qotigress intcndcd thc limited definition of “contribution” in the Act to 
govern the use or  tljat temi in 4 44le. but to retain the aspect of 6 341e that applies the 
foreign national p roh i t ion  to all elections for public office in this country. 

In W.S. 1’. KU,rchmhik, 1999 WL 798065 (D.C.Cir. 1939). the court of appeals 
upheld the FEC’s in(erpretatiot1 of the  applica:ion o f44  le to all elections for public office, 
as expressed in l~l0.4(a) of our regulations and in Advisory Opinion 1387-25, as a 
rcasonablc interprethion of  legislative intent in light of what the court found was 
ambiguity in the Icgi~slative history and literal language of the statutory schenw. We believe 
that after the court lof appeals decision in K ~ J ~ c / I u ~ I u / ~ J ~ ,  we cannot rely on thc district 
court’s decision on1 this issue in Trip. We believe that the Commission’s previous 
intcrprelaiiorr, uphelif in  K ~ C J I ~ I ~ I O I &  is correct and w e  reject the RNC’s argument to the 
contrary. I I 

There ~vvoolil Iiave been/ nu  point to “creating” ari csceptiixi to  a definition oi“*contribrition” thnt otherwise 
woui(j ixiw inclixjed i+paynient of loans. i n  s l o o . i ( a ) i  i )(i)(E) oftlie ri.gulations, and then turniny around 
iii that s a m  suhsection dnd prohibiting rcpayiicnt tiom tlir sources that are prohibited froni nuking 
contributions. For that riason also, we cannot rcad subsvciion (E)  as a “perrnissive provision’’ tliat creates an 
csception tu ilir delinition o!”contribution.” bui rcad ir as siniply recognizing that the staturorp definitioii of 
“~(ii~triI~t:t~oii” does no1 iiicliid;. the repayiiicnt o c a  ~mn. 

~ 

I 6 

5 

! 



ln reaching d u r  coiiclusion that ti!? RNC did not reccivc a contribution as required 
by the literal language of 44le, we also rcjected t!ic various tiiciories advanced by our 
General Counsel ahtl other Coniniissioncis to find neveitheless that tlic respondents 
violated the foreign !i;itional prohibition. These other theories all have the common element 
of treating two legally distinct wansactions involved here - the secured loan from Signet 
Bank to NPF, and $IPF‘s repayment of tlie earlier loan i t  had received from the RNSEC 
account, as one transaction. 

It is apparent that each G f  these two transactions, standing alone, would have been 
perfectly legal utidel the Act. There i s  no prohibition against NPF accepting a bank loan, 
secured by foreign ~ollatcral. hccnme NPF’s ~iurposees and activities. as far as we know 
from the facts presented to LIS by the Gcncrai Counsei, did not i t d u d e  influencing the 
election of any candidate”. And, as bve have pointed out above, there is no prohibition 
against the  account accepting a repaymen< from NPF of a loan that i t  previously 
made to NPF, no nibtter what the source of the funds. because the repayment of a loan is 
not a contribution ~ulidcr the Act. We cannot agree with any of the various theories 
ndvanced for disredartling the separate nature of each of these transactions. to find that, 
taken together, tliey~constitute a violation o f  4 441e by the RNC. Further, doing so would 
be contrary to the Coinmission’s decisions in previous enforcement actions. 

The General Counsel’s principal argument for finding a violation by the RNC 
appears to be that b4causc thc. parties’ purpose in YBD-Mong Konp providing the collateral 
for the bank loan td NPF w;:s to enable NPF to repay the loan from the RNC, the legally 
distinct nature o f  eadi transaction shouid be disregardcd and the two transactions looked at 
as one. I n  that vie+, YAD-Hong Kong’s posting of co!lateral would be a contribution to 
the RNC through a i h h e r  person mid therefore prohibited by the literal h g t l a g e  of Q 441 e. 

The Gcneral~ Counsei’s probable cause brief describes the violation in those tenns: 
“The cspress purpose of the loan guarantee was to allow the RNC to recoup funds loaned 
to the NPF i!i time for their use i n  the 1993 elections. This purpose is reflected not only in 
various iticlividuals’( testinion}. but also in th!: nunierous coinnitmications . . .,” “the loan 
transaction was for the benefit of, and orchestrated by, the RNC;” “the collateral provided 
[from YBD-Hong @g] constituted a contribution for the full amount of the loan proceeds 
transferred to the RNC;” and “by accepting the procceds of a loan it knew to be guaranteed 
with foreign nation$ fiinds. the RNC violated the Act’s prohibition on foreign national 
contributions.” Probable Cause Brief at 34-35. According to tlie General Counsel, that 
purpose of the vari& panics iurried the transactions into ;I violation by the RNC. 
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Further, ttre 'Gcnerai Counsel's rtrialysis (and sonic of the  omm mission discussion) 
suffers from failing i o  address the reality that Maley Barbour was, at all relevant periods, an 
officer of the RNC and a board member of NPF, a legally separate entity.' While dual rolcs 
such as this can create legal questions. we see no justification for simply ignoring the 
NPF's legally indeiendent status and Barbour's dual roles, as we perceive the General 
Counsel has done ill charging that the !om guarantec was orchestrated by the RNC. I f  the 
General Counsel di$ wish to demonstrate that the NPF was not legally separate from the 
RNC, or that Barbour was acting contrary to his responsibilities as an NPF director in  
soliciting and securing the loan guarantee. a far stronger case would need to be presented 
than the rather conclusory assertion in the prcbable causc brief. 

I 

B. 

The  general^ Counsel also a r g d  to the Commission that NPF's repayment of the 
earlier loans from d e  RNC could bc disregarded as a separate transaction because the loans 
were not bonujjrlc.! In making this argunicnt, i t  should first be noted, Cotinsel did 
dispute that the R N b  had actually transferred money to NPF in the amount of ',he loans, 
and Counsel ackno\&igcd that the loans were Jocuniented by a promissory note and were 
reported by the R N t  on r;:ports filsd with the Cummission as loans made to NPF. , 

i 
The GcneralJ Counsel argued that the loans were not b o w  fide because they were 

not commercially r4asonable becausc NPF could not qualify for a commercial Loan based 
on its own ability toirepay. Counsel did not cite any authority, however, for the proposition 
that a loan is not h m n  j 2 e  jus: because i t  is not commercially reasonable. in the 
commercial context, loans aie frequently niaclc bctwecn private parties that arc not 
commcrcialiy rcasokable in  the sense that a financial institution would make them on an 
unsecured basis, bul they are nevcrtheiess icgally enforceable and treated as loans for tax 
and other purposes. ~ They arc bonN,fide in every sense of the tern?. Candidates make loans 
to their campaign c~mmit tees  that a commercial lender would not make on an unsecured 
basis, because the prospects for repayment arc too uncertain, but the Comniissioii routinely 
treats these as b o d  j t i e  by pemiitling the commi~tee to repay the loan to the candidare 
witliout treating that repayment 3s the persona\ use o f  campaign fiinds. 

i 

J 
' Duriiiy Commission discussion Ihc Gcneml Counsel initially respnndeti to ii question on this point wiih the 
apparently flipparit assekticm !I131 ihe XPF \vas a "wholly owned subsidisry" ol'tlie RNC, but subscqueiitiy 
iioted fiiat his office was, iii fact. trearing ilic t u 0  orgaiiizatioits :is lcql ly  scparnre entities. 

S 
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Counsel als& argued t o  the Commission 'thst the loans were not boric1 -/?de because 
the RNC had no r&sonaldc. expectation of repayment. That argument is refuted by !lie 
documentation of tbe loans with a promissory note and RNC's reporting of the loans; by 
the fact that NPF did repay S200.000 o f  :tic loans prior to receiving the loan from Signet 
Bank; and by the efforts of !he RNC's officers to find sources of funds for NPF that would 
enable NPF to repdy the loans. The fact of the matter is that the RNC appears to have 
anticipated receivinb repayment ofthe loans to NPF from the time i t  made the first one. 

We conclude that the payment from NPF to the RNC should be treated as what it 
appears on its faze io be - the repayment o f a  l ~ i i  - because thc initial loans from RNC to 
NPF appear to be botrci,firlc in e v q  sense of the ternr. 

I 

One Cornn<issioner sugpcstcd that tho "step-transaction doctrine," used by the 
Intsrnal Revenue S<n~ice  in applying the Internal Revenue Code, could be used in this case 
to disregard the seljarate transactions and treat the secured loan from YBD-Hong Kong to 
NPF as a contribution made directly to [he RNSEC.x That doctrine has been developed 
under thc h e m a l  kevenue Code to achieve thc intertdcd purposes of that Code and to 
prevent the usc: of Artificial steps in a transaction to avoid the intended effect of particular 
provisions of the Code. The step-transaction doctrine actually 113s three different tests that 
may he uscd to det4mrinc i f  a scrics o;sccniirrgly scparatc transactions should nevertheless 
be trcated as only o:ne transaction. and iased according to i t s  substance, and not according 
to tlrc fax consequ&xs that a.oultl otlicnvise result from recognizing various steps taken 
along the Lvay. .Applied io the preseni case, the doctrine would permit the Commission to 
disregard the separdte nature of' twc of the legally distinct transactions involved here: the 
secured loan frorn!YLaD-Hong Kong and Signet Bank to NPF; and NPF's use o f  the 
proceeds i n  part to~repay an earlier loan from the RNSEC account. The doctrinc would 
instead treat those {ratisactions as one, i n  which YUD-Hong Kong posted collateral for a 
loan directly to tlie~ RNSEC account. with the result that the RNC accepted a prohibited 
contribution from ai foreign national. 

! 

First, w e  hiive sonic rcservatioii abcrut importing a doctrine from tax law into the 
Federal Election Cmpaign Act. Thc Intcmal Rcvenuc Code i s  a conipreherisive code 
intended to tas all income, so i t  can bc argued i n  that conlest that i t  is appropriate to focus 
011 the substance o~f a transaction, and riot its legal tom.  to determine the intended tax 
consecptences. The1 Act. by contrast. imposes liiniicd restrictions 011 political contribirtions, 
and those restrictidns must bc read narrowly and litcrally because they infringc by their 
nature on protected(First Ani:mJnrcnt rights. On t i c  other hand, it seems appropriate to use 

I 



judicially-devt-loped~ :itid generally-applicable doctrines of law, such as principles of 
statutory constructioii, in the intcrprctation and appiicarioii of thc Act. 

~ 

I We also have some resewation about adopting a doctrine that has not been relied on 
before by the: Conimksion or the courts in applyiny the provisions of the FECA for the first 
h i e  in an enforcem$nt action. That proczdurs raises significant questions about fair notice 
to the regulated coniniunity and, hence, questions o f  due process. 

i 
We do nor nFed to resolvc those questions, however, because we do not agree that 

the step-transaction #ocirine is applicable to the transactions in this matter. 

In the tax arm, the srep-transaction doctrinc is not autoniatic.al1y applied to every 
trairsaction which $light f i t  into one of the three variations that constitute it. The 
application of the doctrine is triggcred only \\:hen I: appears that a taxpayer is resorting I o  
an artificial stixctur4 Tor a ~riiiisaction that piits form over substance to achieve 3 result not 
intcndcd by the sthutory schen-re of  the Internai Revenue Code. The statement in 
Associntrd W71olex1~e Grocers. hrc. I: US.. 927 F.2d 15 17, 152 1 (1 0th Cir., 199 1 j. that 
"the step-transactiorl doctrine dcvcloped as part of the broader tax concept that substance 
should prevail over Ifom," is repeated in various forms in many of the cases. It is clear 
from the facts of those cases that the "fonri" that the court refers to is fonn without 
substance. In Grrg4r:r 1: h'e/~wirig. 293 U.S. 465 ( I  935), the Couit described the foim of 
the transaction desikned by thc taxpayer as "an operation having no business or corporate 
purpose -- a mere device." and "a contrivance," I d .  at 469, and an "artifice." Id.  at 470. The 
Court rejected the artificial fomi of the transaction because that would defeat the "plain 
intent" of the statute(. I d .  at 470. I n  Mimiesofti reo CO. I: ifehwirig. 302 ! I.S. 609 ( I938), 
the Couri refused to(give tax cffect to a "transparcntly artificial" and unnecessary step taken 
by rhc taxpayer in as1 attcnipt to avoid an adkwse tax result. In (:otiri I j d f h g  ~onip fufy  1'. 

Comiiissiorrer, 3241U.S. 33 1, at 334 (1945). the Court said that "the incidence of taxation 
depends on the substance of a transaction. . . . To pcniiit the true nature of a transaction to 
be disguised by nick fornialisnis. which exist solely to alter tax liabilities. would seriously 
impair the effective(Rdniinistration of the tax policies of' Congress." 

That e1enieri:t of an artificial device, created by the taxpayer solely for the purpose 
of avoiding tas liabilities, is reflected i n  the LRS' position in Revcnue Ruling 79-250, 1979- 
7 C.B. 156: "The substance o f  each of a series o r  steps will be recognized and the step 
transaction doctrin4 will not apply. i f  each sticli step demonstrates independent economic 
sigiiificance. is  not^ subjcct to attack as 3 sham, and was undertaken for valid business 
piirposcs and not mere avoidance of taxes." 

I 
I 

Thus, be forb we could apply the step-transaction doct.rine here, w e  would need to 
show that the transaction in question !ackcd substance in at least one particular: That is. 
that at tcast one leg Idid not tiavc economic significancc, was a sham, or w:ts not uncienaken 
for valid business durposes. That does not appear to be the case in the transactions in this 
iiiattcr: The loan (iorn thc RNSEC to NPF, the collateral from YBD to Signet, the loan 
,from Signet to NdF. and thc rcpaynei?i froni NPF to the RNSEC each had economic 
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significance, none d.as a sham because each was real, aitd each had a valid purpose. 
Furthemiore, neither~tlte end result nor the specific transactions which did e\~entirally occtir 
could conceivably hsve been contemplated when the series of transactions coninienced 
with the RNC loans to the NPF. Thus. w e  cannot agree that the srep-transaction doctrine, 
even i f  avzilable to (the Comnlission, could be used to disregard tlie separate and legal 
nature of each of the  (transactions involved here. 

I We reject thci use of the step-transaction doctrine for another independent reason: It 
has h r  too much unc$xtainty to be constitutionally applied to regulate activity protected by 
the First .4mendnie!it. The courts have repeatedly recognized the uncertainty of the 
application of the step-transaction doctrine in the tax area, stated probably most colorfully 
by tlie court in Secitrfify hidzutrid bzsicrrrrice Corirpcziij, 1'. CX, 702 F.2d 1234, at 1244 (5th 

~ 

Cir., 19s:): ~ 

"The types $f step transactions are as varied as the choreographer's art: 
therc are I\+ steps. waltzes. fos trots, and even Virginia reels. As a 
conscqucnce! the courts' applications of the step transaction doctrine have 
been enigmatic. As the Sevent!i Circuit observed: [ql] "'The comnientators 
have atteni$cd to synthesize from judicial decisions several tests to 
dctemiine whether the step transac:ion doctrine is applicable to a particular 
set of circunjstanccs . . .. Unfortunately, these tests are notably abstruse -- 
even for sucll an abstruse field as tax law."' 

m e  court irl S m w i p  Irtiiirstriir/ applied tlic doctrine to tile taxpaycr i n  its case, 
concluding 11131 "[o]nly i f  Security dances to the Codal choreography is i t  entitled to 
hvorablc tiis 1rc3tn{ent." Id.  at 125 I .  Siniilarly, the court in Ktpcr  1'. Coniniissiorier. 533 
F.2d 152. at 159 ( 5 t h  Cir., 1976). candidly stated that "we are unable to draw a single 
bright line separatinb in all instances unacceptable artifice from valid tax planning." 

Yet i t  is a 'ibright line" that tlie First Aniendnient requires in infomiing persons 
what aciivity will bb permitted and what will not, as the Court made clear in Bitckley. The 
issue is whether there is a sufficiently clcar test for application of the step-transaction 
doctrine io meet tlie constitutional requirement of providing a "bright line." The courts i n  
the tax iirea. wlicre t ~ i c  doctrine has \xcn apptieti, clearly suggest not. 

~n addition 10 our disa, v m n e n t  with the various theories that have been advanced 
for trcating the distinct transactions i n  this casc as one, in order te  find a violation, wc also 
believe that doing $0 would be inconsistent with the position taken by the Commission in 
at least IWO closely analogous situaliuns i n  thr: past. In two now-closed MURs, the 
C'oniniissioii took the position that two separatc anti distinct but sequential transxtions 
shouid not be trcatcd as one, wilere each was lcgal in its oivn right, but i f  treated as one, 



would constitute a v/olation of the Act. ?'tic Commission took this position even though 
ttie eariicr transactioii in eacii case was t:ikcn in contenipi:ition of tlic sccoiid. 
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In MUR 4009, Fisher for Senati. CIC., et ai., caiic"d 'I ate Fisher sent out an invitation 
to a fund raising dinijer to support his general election campaign for the U S .  Senate. The 
invitation invited $ w t s  "to join LIS for dinncr with Richard Fisher, thc Dcmocratic 
nominee for the United States Senate" and "give or raise 55,000 for Richard's campaign." 
The iwitation contii;tied: "Attached is an  outline of the fctleral campaign contributinns 
limits and the vehicles for supporting Richard's campaign." [MUR 4000. First General 
Counsel's Report. li123iO6 p. 3.1' 

I 

The att.aciini$nt explained that each individual could donate $1,000 to the curretit 
general election campaign, and an additional S 1,000 to retire debts remaining from each O f  

Fisher's prcvious thr& campaigns for that ofticc, for a total of up tn 54.000. The balance 
:vas solicited for a nitionai party committee. The sqlicitation added that "Fisher will match 
ali dcbt retirement c(intributions b v i t h  new personal coniribuiions to !he General Election 

I .  

, Campaign." ~ 

A complaint ~pointcl: out that the only debts remaining from tlic three previous 
campaigns \ w e t '  owkd tn Fisher himself. Fishcr was thus raising funds for committees 
fi-om previous campaigns to repay hiniseif amounts oweti from those committees, and then 
making cquivalcnt contributions from himself to his current campaign. The complaini 
alleged that con!ribu(ions to rctire the dcbrs or the previous can:paigis, from any individual 
who also made the ;mas irnuni SI .OOU contribution to the current campaign, constituted 
exc~ssive contributious to Fisher's current campaign, since those contributions flowed 
through thc candidate to the present campaign. 

The First Gerieral Counscl's Repor! conclutled rhat the contrihutions were all legal, 
and rcconimended t!iat the Cor;>tnission find iii) resson to believe that those actions 
violated the Act. T h e  Commission adopted the Cieiicral Counsel's recommendation by a 
unanimous vote of $0. .In support o f  the reconimendation, the General Counsel articulated 
an analysis directly applicable !o the squcntial transactions in the present case: 

, 
"Eaclii of these iypcs of contributions is pcnni!tcd individually under 

the .4ct, ai ld Ithey are not prol3~it.cd collectively . Consequently, tying 
these two le&11 acts together - -  l ~ g a l  contributions for debt retirement and 
legal contribbtions made by a candidax - does not make either the 
contributionsior thc nexus illega!. Tiis arrangement as such does not per E 
constitute 'mioney laundering' (a tcnii without any specific meaning in the 

~ 

i --- 
' I  Because this solicitatioii ~ v a s  addrcsscd to individual cmtributors it could 1 1 3 ; ~  b m i  rend directly as a 
soliciwion for t ' ~ c ~ ~ s i \ . ~ ~ ~ o ~ i t r i b ~ i i i o i i ~  io "Riclrard's cnrnpaigri" - iwicc referred lo in the singular. This 
rcading SVJS sircnghcner/ by tlic attxhnicni 's  iniplicciiion tliat all contributmns. liowcver initially dirccied. 
\vould tlow ilirougli 10 t h ~  currciit gciicral elcctior: campaign b y  inems of "new" contributions from Fisher 
Iiinrself. Tiint \vas in faci tlie i i i k n r  m c l  cffecl ol'llie debt ?L'iircinc:it coIilrlhtlll~m, hut wc.as rqjecied by the 
Commission as a \wlai ion o:r~ie :\ct. 

~ 
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~ I 12 



Act) or 'illegal eamiarking,' in \*iolation of the . . . Act." [First General 
Counsel's Report, p. 13.1 

In MUR 431F. Sherman for Congress, et al., a coniplaiot alleged that a candidate 
for federal office, Bljad Shemian, solicited contributions to his committee from a previous 
race for state office Io enable that state committee to repay an earlier loan from Shemian. 
The complaint alleged that thosc funds were then included in a loan that Shemian made to 
his current federal committee. The complaint contended that those steps, taken together, 
violated the prohibit,ion in 1 I C.F.R. 4 110.3(d) against the transfer of funds from a state 
conimittee to a federhl comniittec. 

Thc First Ge/mal Counsel's Report in  MUR 43 I4 found no violation, analyzing the 
sequential steps thusly: 

I 

"The )repayment It0 Sherman froni the slate committee] appears 
accelerated or made specifically for the candidate to use these funds for his 
federal caniqaign. .Although this may give the appearance of wrongful 
conduct. this1 appears not to be a violation of the federa! election laws. A 
candidate fdr Federal office may niake unlimited expenditures from 
personal funds to his committee." [First General Counsel's Report, p. 7.1 

hi language (iirectly npplicablc to thc present case, the Report concluded that "the 
prohibition on the source of the fmds usetl for repayment [of a preexisting loan]. when a 
noufederal commit te  repays a debt to a federal committee, is not applicable when the 
nonfcdcral conirriittde's repayment is to the candidate for federal office for a debt owed to 
the candidate prior tJ his run for federal office." (First General Counsel's Report, p. 9.) 

~ 

The Report dited the Commission's earlier decision i n  MUR 4000, and relying in 
part on that  decision^, conciudcd that "there appears to be no transfer of funds from a non- 
federal committee 14 a federal cornniittee," and thus no violation of the Act. The Report 
recommended that tiie Commission find no reason to believe that a violation had occurred, 
and the Commission1 adopted that recommendation by a unanimous vote of 5-0. 

i 

i 
~ 

The present pase cannot be distinguished rrom these two MURs i n  any legally 
meaningful way, and the same conciiision foliows here. 

The General ~ Counsel's Report in the present case, somewhat surprisingly. did not 
rcly on the Counsells earlier analyscs recomiiiertding against reason to believe in iMCjRs 
4000 and 1314, or ~ make the recommendations that the Commission adopted in those 
hlURs. Instead. in i the present case thc General Counsel purported to distinguish those 
earlier MURs on th4 grounds thai the candidate's receipt of funds. through the permissible 
repayment o r a   loan.^ tliar could not have been contributed directly to the candidate's federal 
committee "essentinlly cured any potential taint" tha t  miglii otherwise attach to those funds 
"because any funds i o  which a candidate has a legal right of access to or control over, such 
as rejxyiients of personal loans. are deciiied personal funds, and because a candidate may 

I 13 
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make unlimited exdeiiditures from personal funds, any question regarding the sourcc of thc 
filii& is ininiateriail so long as tlie funds qualified as personal funds . . ..” (General 
Counsel’s Report, ?/S/?9, p. 19.) This does not distinguish the present case, because the 
same analysis applies to it: The secured Ioan to NPF was itself peniiissible and not a 
violation of the Act, and NPF had the right to use those funds to repay a hoti[i.ficle loan, an 
act that was also pbniissible. The principle applied in MURs 4000 and 4314, that two 
pemiissible trdnsactions should not be collapsed to make o w  impemiissible one, likewise 
follows here. i 

During the tomniission’s considcration of the prcscnt matter, thc General Counsel 
also agreed with at least one Commissioner who suggcstcd that another distinction between 
the present case a i d  MURs 4000 and 4314 was that the donors who niade the initial 
contributions in those cascs did not know at that tinre that their own funds would ultimately 
be used to make a contribution to the candidate’s federal committee.”) The Pdllacy in  
relying on that supposed distinction, however, is that in both of those MURs the General 
Counsel reconmienbed finding no reason to believe that a violation had occurred, without 
first conducting a n i  factual inquiry at all into ?he issue of the donors’ knowledgc. Thc 
Counsel‘s Report did not recommend ariy investigation into that issue, and i n  fact did not 
even mention that   potential knowledge, or lack of it. as an issue that might affect the 
aiialysis. An issueithat was ignored at the reason to believe stage in those earlier MURs 
cannot reasonably or Icgitiniately be raised now in an attempt to distinguish the prescnt 
matter. Further, we a g c e  that the donors’ ki:owletlge or intention in those MURs \vas not 
relevant to the pejnissibiliiy of !he candidate using those funds, obtained through the 
repayment io him of a ho~ojirie loan. for a new contribution, unlimited i n  aniouiit, to his 
own canipaign. Sin.iilarly. in the present case we do not believe that the donor’s knowledge 
of or intent concebning the ultimate use of the collateral has any significance to the 
permissibility of NPF using a portion of the secured loan for a purpose other than it 

contribution, in this case to repay a hotia.firfe loan, 

We are will/ng to accept the analyses in MUKs 4000 and 4314 as correct, and apply 
thcm i n  this case. ~ 

I 

During the $omniissioii’s discussions of this matter, concerns were raised about the 
policy irnplicationsl of not finding that a vioiatim had occurred here. Those concerns arc 

I not well founded. , 

The facts this casc cannot bc construed as an elaborate scheme to avoid the 
statutory prohibition against accepting contributions of foreign money. ‘The result we reach 

rlie solicitation niatdrinls at issue iii XlUK 4000 p r w m c d  a n  obvious road i m p  of how fiinds rvottld flow 
10 Fisher’s then-currenf canipaifn. sugpcsring to us that this claiinetl distinction is contrary to undisputed facts 
in  fhc record in that nr3itcr. At best. i t  imputes blind igriorarice IO !he donors to Fisher’s other cnmpaig!i 
coiiiniittces. 

~ 

I,, . 
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in this niatier is dkpendent in  part on the existence of the hmuf i& loan from the RNC to 
NPF that substantjally predated any cfrorts to find contributions to NPF to enable i t  to 
repay that loan. Tlius, one couid conclude that the relationship between the RNC anti NPF 
was a scheme to aboid the law only by ignoring the legitiniate and significant activity that 
NPF engaged in fq(r a year and a half prior to the I994 loan repayment, or by adopting the 
fiction that the RNC knew when i t  bcgan making loans to NPF that YBD-Hong Kong was 
waiting in the winks to guarantee repayment. 

Further, this matter does not implicate the more frecluently-encountered concerns 
about foreign moncy being used to influence clections through thc “soft money” corridor IO 

finance advocacy I advertisenicnts. voter guides, voter registration, get-out-the-vote or 
similar activities, because NPF did not engage in those activiiies. Indeed, i t  is nearly 
beyond dispule tha:t NPF’s activities would not normally be considered to have been for the 
purpose of influencing any election io any political office. (That reinforces our conclusion 
that there was no! basis on which NPF could have been considered to be a political 
conimittee.) 1 

Tht/s, the RNSEC loaned significant m o u n t s  of funds eligible lo be ttsed to 
influence state ele4tions to the NPF to be used for non-election influencing activities. The 
RNSEC forsook use of those funds for an extended period. Eventually, after significant 
efforts which verylnearly failed, the RNSEC secured the repayment of a portion of  the loan 
principal. In ternis of its ability to influence elections, the RNSEC did not secure any 
advantage from tile loans and their subsequent repaymelit. This fundamental lack of  

advanced to suppob the claim of a FECA violation. 
advantage is anotlier I reason for our skepticism about the various and coniples theories 

Along the Saine lines, concerns were expressed that fGlurc to find a violation in this 
case would open lip the doors for avoidance of  the foreign nationaf prohibition in the 
future, by pennitting contribu!ions to be funneled through front groups. We respectfully 

~ 

disagree. ~ 

Tlic facts if this c x c  art‘ truly unusual, and do not suggest the possibility of 
frequent replicatio/i. ‘4s we pointed out above. the key to the legal result that we reach i s  
the earlier loan, iiilwhicli the RNC disbursed its funds to NPF. Thus, to achieve the same 
result i n  another c$se, a committec would have to first disburse its own funcis to another 
entity. a id  then fit$ a foreign national willing to ninke a conkibution to that other entity to 
repay !he loan. T/iose steps seem to offer little incentive to a committee to intentionally 
cngagc in  as :). matter o f  fund-raising stratesy. If other Commissioners fear, however, that 
this unusual fact pattern for sonic reason \vi11 be imitated in the future by political parties to 
avoid the foreign lnaiional prohibition. they should consider a ruleniaking procedure to 
amend 4 i00,7(a)(il)(i)(E) to apply its restrictions on repayments to loans made by non- 
federal commirteeS, as well as fcdcral coniniittees. and deal with the supposed problcm that 
Wly. I 
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Our position~ in this case similarly does not have implications for the enforcement 
of the prohibition against foreign national contributions in the casc of such contributions 
made indirectly thipugh another person. who in turn makes the contribution to the 
candidate or party committee. We would analyze that series of transfers under 4 44 le  in 
tlie same way as we would analyze contributions in the name of another person under 2 
U.S.C. 8 441f. A contribution made by a foreign national that is funneled through another 
person, and passed) along by that pcrsor: as a coniribution to a party or candidate 
committee, is a coniribution in the name of another, sild is B contribution made indirectly 
by a foreign nationbl and is prohibited by $ 44le. State& another way. as long as thc 
recipient committee ~receivcs a ”contribution” (as opposed to repayment of a loan, o r  goods 
or services the conihiitm paid fair \ d u e  for, or some other transfer not described as a 
“contribution” under! tlie Act) from a foreign national, the receipt is prohibited whether that 
contribution came d(rect1y to the recipient or indirectly through another pcrson. 

~ 

I n  this presezit case. however. as explained at the beginning of this statement, the 
RNC did 1101 receille a ”contribiition” within tlie meaning of that tcmi in 5 441e, so i t  
cannot bc found to $e i n  violation of the prohibition against receiving a contribution from ;I 
foreign national. I ~ 

,. .. .. . 
. .  
i s .  

I. . _. . .. 
Wc add this list section to Sricfly address two procedural aspects of this matter: the 

possible  application^ of a statute of limitations to the Commission’s prosecution of this 
IiiatteI’: and tlic timeliness of this s[atcrncnt of reasons. 

Duriitg the cburse of  the Commissioii’s deliberation on the merits of this matter, the 
issue was raised of (Ire effect of the statute of limitations on the ability of the Commission 
to impose a penalty,ifor tlie violations alleged by tlie time the Commission reached ;I f ind 
decision on the merits. 

Sincc the ~ c ~ t  contains no staltitc of limitations on civil actions to impose monctary 
penalties or to seek bther fomis of relief for violations of the Act, it appears that the general 
statute of Iitiiitatioil$ i n  7 s  U.S.C. 4 3461 governs such actions. That section provides, 
iriter alici, that “an action, sui1 or procceding for the enforcement of any civil fine, penalty, 
or forfeiturc. pecuniary or othcnvisc. shall nor be entertained unless commenced within 
live years from  the^ date when the claim first accrued . . ..” Before the Commission is 
permitted to fitc sui(t for a violation. .? U.S.C. $ 4375(4) requires the Commission to first 
find probable cause~tliat a violation 113s occurrcd. and to then attempt, “for a period of at 
least 30 days. to c(mecr or pret’ent such violation by inforrna! methods of conference. 
conciliation, and pdrsuasiori.“ Only if those attempts fail may the Cornmission then file 
suit. (SCC 2 U.S.C. 437gG)(.Aj.) Given those time periods, when ihe General Counsel’s 

appcared that the e~ffcctive last date for the Commissio:i to find probablc cause on the 
recommendation io1 I ’  find probable caiisc was finally submitted to the Coniniission, i t  



'" - 
x i  

i.l 

activities alleged in the General Counsel's report to constitute violations, and still leave the 
requisite time for conciliation attempts befor:: filing suit. was September 17, 1999. 

We regarded lit as very unfortunate that the General Counsel's report recommending 
probable cause wasi nor completed until September S, 1999, and was circulated to the 
Comniissioners the rkst day, September 9, with a request that i t  be placed on the agenda on 
the Commission's closed niccting on September 14. That was tlie only closed meeting of 
thc Comniission sciikduled before the September 17 effective deadline for action, and that 
short time frame neclssitated a waiver of !he Commission's rules for timely submission of 

More documents i n  advatjcc of a meeting to allow tlie matter to be considered. 
significantly than the Commission's internal ntles, however, that short time frame allowed 
the Commissioners only three business dags prior to the meeting in which to consider the 
hundreds of pages df legal arguments and supporting documentation in a case involving 
extensive facts and 1 complex and somewhat uniquc legal issues. (See Conmissioner 
Wold's menioranduA dated September 13, 1999, made a part of tlie record in this matter.) 
I n  addition, one Cohimissioner, who had previously voted for reason to believe on the 
violation a l l ep i ,  had already announced plans to be absent from the meeting of Septentbcr 
14. In tliesc circuniktances, at the meeting on September 14 the matter was ordered held 
owr, without objdction, to a subsequent meeting of  the Commission to give 
Commissioners mor4 timc to consider the lengthy briefs and complex legal argunicnts i n  
this nia!ter. After discussion at subsequent Commission meetings, cxchanges of 
iiicnioranJums on the legal issues between Commissioners, and additional iiie~norandu~ns 
on legal issues froh the Generil Counsel's office, the vote on tlie probable cause 
recommendation was  taken on November IS, 1999. 

1 1  

I 

During tlie c om mission's debate of this matter i n  meetings after September 17. 
there were discussioins of whether the statiitc of limitations would preclude any further 
action by the Con inh ion ,  or would permit some remedies but preclude others. Those 
issucs were not resolycd by the Commission. I 

We want to niake i t  clear, therefore, that our decision not to find probable cause 
\vas on the merits bl' this matter alone and did not take into account, and made no 
de~ennination of, tlid possible effcct. or absence of effect, of any statute of limitations that 
might be applicab1e.i That is to say, our decision on tlic merits that there was no violution 
of thc Act was reacted without regard to thc possibility that a statute of limitations may 

I n  direct contrast to t\vb of our collca_euc.s' hyperholic criticism of our failurc to meet tlic Commission's 
intemnl schedule for issuing this Statemcnr o f  Keasonj (see tlic S!otement of Reasons hy Coinniissionm 
McDonald and Tliomns) \liose Commissioners argued vigorously in favor of Commissioner McDonald's 
motion (\vhich \vas agree& to by the Commissionersj to suspend the Commission's rules on timely submission 
of agenda documents in drder to consider this niiitter on an  accelerated basis. If complainants arc to he 
considered prcjudicetl h$ tht. Commission's (hilure IO inre! i l i i  irittrnnl procedural deadline. respondents also 
could argue that tiicy ~ v d l d  he pre~utiiccd hy the Commission's \vaiver of 'n nile tlcsigncd to ensure atleqiiatc 
tinie for tlic Coniniissioidrs. deliberation of a n i a t t r .  Wc helievc the herrer view is to regard these internal 
tieadlincs as for the benc/it oftllc Co~iii i i iss~~~icrs.  and iiot for the benefit of outside parties. 
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have barred the Coriiniission from seeking any or all fomis of  relief in any event, and, 
conversely, our reac ihg  a decision on the merits dic! not indicate any decision that ftirtlicr 
proceedings \vould nlot have been barred by the statute of limitations. 

Secondly. we deal briefly with the assertion by two of the thrce Coiiiniissioncrs 
who voted to find probable cause that w e  have failed to timely file this statement of 
reasons, and that the result “would appear to justify a default finding” in a private action 
under 2 U.S.C. 9 437g(a)(S) that the Coniniission’s failure to find probable cause “was 
contrary to law.” (Statement of Reasons by Commissioners Thomas and McDonald dated 
January 2s. 3000, p. 123. fn. 19.) That assertion is lotally without legal support. 

The basis foi the requirement asserted by our colleagues is an internal nile of the 
Comniission. found in I I C.F.R. $ 5.4(a)(4), which provides that “opinions of 
Commissioners rendbred in enforcement cases” and other matters pertaining to those eases 
“will be niatic availhblc [to tlic public] no later than 30 days from the date on which a 
respondent is notifie($ that the Coniniission has voted to take no further action.” That 30- 
day period ran in tliis case on December IS, 1990. !t is undoubtedly good practice for 
Commissioners to m(ake their opinions available by the time the case Is first made available 
to the public, but there is nothing i n  the rule that would preclude a later filing of an 
opinion, ;is our coli&ues themselves have done with their statement of reasons filed only 
a few days azo. l 

1 
More impo&itly. there is dearly no “default” by the Commission in a 4 437g(a)(S) 

s u i t  for the absenc,k of a statement of reasons withiti that 30-day period set by the 
Commission, and n d t  by the Act. The cases cited by our colleagues requiring statenients of 
reasons set no speci(fic deadlines, but require the statenients in order to facilitate judicial 
review. (Conrnio,’i Come 11. FEC, S42 F.2d 436 (D.C.Cir. 19SS); Democrcitic 
Coligressioricr/ Cnmpiiigri ibuimitrec 1’. FEC, 83 1 F.2d 1 13 1 (D.C.Cir. 19S7).) The 
judicial remedy fori the Commission’s failure to explain its reasons for dismissal of a 
complaint is 3 reni!.md to the Commission for preparation of a statement to “explain 
coficrcntly the path /hey are taking.” ( D e ~ m ~ i ( i e  CmgressionuI Chpoigti Cowniiffcr I!, 
FEC‘. sirpru. 831 F.ad. at p. 1133; occord, Coimorr Cirirse 1’. FEC, S42 F.2d at p. 44s) We 
trust that this statement does so. 7 

Dated: February 1 11 2000 

DARRYL R. LVOLJD 
Clralrmsn I Commissioner 
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DAVID lLlAS0N ( ’  

I Conmissioner I 
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